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292924 0. qoy. Jloe.rf.secum related baaxh, or qnj fr_\}p@ |

COf Aleuntio \2 or _finonce. (& ated {-rcwicL
Appelldat  must Vﬁh@men@ Stte. that  Appeligat doeg; no+

I gy way find . fadit  with the findecs of fact i the
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Istoat_case.. Neither dees  Agpellant .Ond. _foult  with  the
Seckion of. the . Glectorate . Ahat belisve.  the _election _Was .. ..
Cigged o favor of he. Presidest - eloct . fn._ Appellants view,
“ITUL Faubt kws éqmqrilj .ot e _respective  feet O e
fleddless of mm miarmahon  and. Lc\bﬂmeA nqrrqhsz,s — the .
3_O_\I_amm_fp;{4: in_ jrL\JL nskank " Cade. . and Fhi Lhﬁdﬂb H\CH’

_____5_3}117_ to  overturn. the  Quftome. . of the 21000 US. Qe'
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ODther  Matters oL Fact and law That Are OL . e
; The  Wighest Importance. o Appeiloats Case
(a) Venue : - P .
| Through  Sixth  Cireuivr, _and other  Cirouit Ceuct _pre.-
Codants ; Ap_;é,\lqhi_- will__Show _thalp  the. \‘a}wf;mmzm-F backed
Verng. 10 the  Westeen Diskick of Tenedsee for the
Counks __of |/\h(?,.__.-Fr‘-,‘lx{d....__..QQQS-QLCQ%-/_,M_Q{I& __L;qmdm\,\ﬁ (onspi-

focy, and _:_H:L&.,Mé\trjgg,c froud. ..._.Cp_as_plmﬁ._-,,C_o_u_xﬁ:_f_...._ e

(l\ The IWico. Fraud Conspivacy (ount ' e e

The __Sixth Cj.r..c&i:t.._.._h9§.{._m_lzé#.;}ixq'¥ Under 180U-5.C 3
32371(a), Wive_foud 5. Conhining... Offease. Criml oo
“ Aoy Offense lnvolviago: :?r...t%.;z_ag»nﬁm n_interstate oco .
gom)@n (oMmerce. ... 2?5 A (onhnving  Of[ense. Ond, €X-
Cep*\- as.__ Ohnorwise Q)(p,(g&.s\.Lj._-pco_\}’aclﬂ b C\n. enactment:

__ 9L (Congress, MNay bo inguied of 4 _prosecuted In
Ogy_disTrict_ Lcom, througla,_oc_tnfo _which _Such (ommerce. .
oy moves. \d 5,&'3:3__] 5)_United Sfates U. (rrenchle.,
13 F 3d 569, 513 (b Cic 2005) e

 The  _couck has _explained _that “a_plain  readiag .
op _the fed” S hows - Hhat Veaue._to_a Wi fraud Yose

s limived o districks whee the  frampcdation . lotestate

 Gemmerce. 15 deposited o Ce(eived , or. maves. theaugh, United

Gikes. Ve Petlaghhou, 400 F.3d. 761,769 (68 Cir 201

Citing. 18 U.6.¢ 33237 (). L

Tl dhe nsteat cose, the goverameat led . o present

Ay uidence ‘Whatsoever tat Hes fAppeliant to anv Wive

hronsmiggion ~,Jr\¢3’r ng&mqm, Yerminated, . Or moved - f..o&j\r\
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_the Western District. op Jemesse -
e The $ %000, Aransachion  Haak Suppasedly. links.
p‘p‘gw,l\cm** 1o the case  was. ...m__‘p_cg%dg%i%_zap.ﬁtga Afraud
Jck%:hﬂok(ﬂzm % Nqs_hi{'\.. .-§o/\ Slate s aler Wied to
on_individual (an_ alleaed _tule) in_ Glita-aia . who...Qlleaedl .
__d%\i'ﬁé_iq;m %&8? baak accsour\“"lh&rdomici\{&w‘ﬂ @%g;g
e Jo0 (0i0foce Hais Koy  poiat of the bighest sig-
—Rificmte T theSertencing - Coirk - dib ot fiad ™ proay . by
. Q. prepondiconce . Of i evideace  that ._n_(?p_/z._ﬂqn-k was
. fesponsie = I teems of . Relevant Condick — for the .
o Proteeds. _of _the Lraud ot Occured In the ldesten
. _Distdck. of Temessee , that 15, the froud. on Louellske ...
(o Memphis _business_that_wasdefraided _aound Tl Tolb).

._ It Rppellant was rnot responsible for the Wemphis
—fraud but _weas responsible.  only  for the froud. that

OcCured. 1n Naﬁhinﬁfba;..J:hi@_x\.ﬁ_gﬁwjb_,m_gi._:th_g__..

L Senkencing . Court fouad, thea v 1 clmr.-...b%mci. Oy
doibt Wﬁ)’r the Goverment-_ locked  Vienur for the  wiefad
Gt oin—the Wetera - Didviet mop Trarae T

e Sihstertive dechjing . affense for the mene;
laundering Conspiracy  Ceunt _UIRSTthe.. Wire fad  Conspiacy
Count . OfSCwssed  above. At Arial, the. Govecoment failed 5 fre-
Sent any evidene cthat Agpellnt  wos” lvaved 1n the  Corcesk
ent  Of any  Monelory hansaction. et maved though  the
Western - Didkct of “emessee » Ao, Sine dhe guanmar
lockad  Veawwoz $ore Heazregestenhvess AL OUABANRE Sttt Hhe
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o Western Districk_of Teanssse ) and Sine fo. idence . wgg
__presented  that. _ony 0 the Proceeds 0L the C\H;eé,zé, fead

P
Moved —H\rou\,\ m__,.,tl&)iua ,D., stied  of _I«Q*_M,
bhasic IOOHC AIC"U\'\’&§ that the aovxrnmw alo IOIdLeA Veaus.

for H\L Monei) Lqumimm Conjpgqc J Count-

([“) TL\p QFF\@M quA e e
: T]f\JL Pl‘%m '90._ uﬂg,z,_ QC W B_{LS @} — _HM’ 54\2*\144. o

__.;W\CH' Cr_\mmq!ges \‘g\qr& ﬁ@xkl"" 1S... Unamh J&LOM Th&
Q‘ﬁﬂlmks___ of e 51"31;3:&; .[_%WVL-_CM C\l‘ the &B’*wm‘
(ﬁ) hnowingl Lnter into @ mﬂ\rag%a S
__(B) For. }\{.a. P’i([boé Of.. &\19;&13 qr\tj ——[rovigion _Qf . %a Imw

oration_laws, . .. _ .
i ﬁ&ﬂy_m\l lQrma: ancl {thsmr@‘r Jrhcrl- Cmmass

did_not _inkead _£o7 e D “0f feate_of Matrisge frmud "o
ne  Consideded  a__Conhading  OLLonse "Enters Inde”. tefos
0 < am \e. enent Wq’r\)&:\n Of\lvl QCCur Qzaj (Asum Hmg:

Fions_ocaucing_afber teo morciage do _noh _Conghi-
fute. _elements of.. #3 ag_zs& Undec 8“?1&15 (0. Inglead
_all_the _elements. _of  Mardoge froud ore. Safisfied uthzn
d@{;zandwﬂ* ankers nfo  the. Clrnqrric\ .S, e, PLCW\ S
lq@““ ge. .0f. the_ stote does  nef cpmpe,l he conchision
_ Ak “Mariage faud is 9. _Conhinvia Téj oftense.” United

Q.

_Stakes U age, 310 F.34 157, (w Cir 101b).
SIHOV &a el “Prtend ln’ro e mm'rsqg,e in MJ

206 10 Fagettville, North Caclaa s Gad . Siae. congress 3N
Not Intend ]Lor mwrnq%j fraud o be  (ongideced " Con-
Honine J OWS{, then ﬂox/emmz«\l’ CIJ&QQ) lacked  Venue
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—_an_elanent of -t (ﬂr:\mqg,a,
the Wester _Diskdck_of Temessee. .

(b) Bl 19— Fed A. Lrim. po(,"" Mohm Chql!u\ m e .
19 “lounks *

U0 W i Rppellots_ kel H(’Mh’r& e
ks usual quilepul manner,. Hw, Goverament . sousht. to Infer .
that ﬁppa\f?mirmarllﬂ _Challerged ] e MLfiCheacs OF“._H’UL

N‘ g Fraud CLA.SFI:’

jove,mmmb eidence. . on a Counks Of.

_. r c L c:\rxa Mo Lm«é,w s pliacs ﬂp lant MUt

., VX)&\/\ Prasize. . {’hﬁg —F%{' Hhat” :&M ﬂzsw.mmmﬁ{:s _
.. M{efenca |’\<\5 o hasls_n__ceall \{jf as_. .
) HY){JILHC\/\’\' Chq Rﬂ\j&c& 'H’La &{;pqq_ / \j___UF ~Hw, WL&MU)

o all for  cxakc.

Hpﬁ&lhﬂ’ QCMML&A@A that _an. Appzllmk Challeaging
"PM &u‘pcmncctj Qf Hoo. ovidence, cmcl Seeks_ to m‘ﬁrﬁm-

‘_'}J \/J?J‘chc:l'w qees. Q. \/@

"m Courk _hos_ mleA ot the hm“_f v op i ..
pfgppr«honql do the .a/lcleaca Pin&a-L_A_.

[3 Y - ﬂpg&l\a'ﬁ' K. ditecHy... |
b . the goverament. A Cther wonds, Hhe  move the ovidey

'Thy. ;9 e e hq@z/ ond  Vie-vedga - o
Qp@a“m‘rs aves. that the c]ouernmmks QU:A,_UUL was

not Sufpicent fo  prove Prppeﬁa/\\:s guilt heyad. Q. Cassenble.

dobt on  all four Counts Moess |
e lssue or. wh %ajwem-

pf??@lhn'}' has  ale |
meat lacked  Venue «For% Wi fraud ansp‘ﬁjq Moy Lai-

deri \r:j ConsPiracy, and mqrrxqqz.ﬁwd Conspirg %% ks o
e‘s“l%sz: . B8Y42:, GFoo MAm fRL, WAL, o :Smj()vzrnmznl—
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. failed o fmjm’r the g@z_w.i.xgd.;_._-..g.\zj_@amﬁ.u do. Cowith ﬂp{le-

~Naak_on Counts _. e
Av gl . mast of the! ClO\/eanm\' wntseé' ﬂ’o\ncl&l, o

i_-.-_QXCL\Lpg\v ’k%h_m (R4 (l,w ﬂooz,llq4+ The gouer nangr P ,
' wxgws:aﬁ_ weﬁgzk \dm:z, and, M0 Bhmid Mimi— '

| U:\Qfe__.im__ﬂﬂ\\.j Mﬂsﬁﬁ MMI— pr ovided In Q»ﬂpQ{‘ON 1timony,

-

.‘__cmcL ii\@__amlmm “"&S‘i‘m\o& Wos .5“\T\CHV\ (Uar&v\q e
m\ﬁrr\c\ml @agé %nﬁmrqm Count- . ‘r\.e‘_,a UQ)W.S:&S cl«sd

J \J
Not Prowc\,o— QAny '\'&S T (1 pﬂ? lont  2n e
i} Oﬂya: Hree c_oj)aqu of. “Kmm fraud, Compn'q_ J\p@j\yﬂ LQ‘-M.J_&C_

o lf\—Q\ COMDW‘C\S) and. ‘/\ll'\'Y\P”xS lQMDPJCIM ° e
______Hm&luw o _as_qlr sﬁ_zd, e, Govarnaes: % lacked
V2aue. for the mqmcwm, al:rqqcl CaMpn rqu Coual, ?ML@

Jd
‘naking Theic Hestimon ___thoot
\)M only WEh’\gses 'Hnarez H‘Cwﬁoo@na&s Cim\)r rﬂar&m

the__other e Counks ~ ulese Hhe Fﬁl Case Q.CLQM:S “th
. veshgated and_| uo%w____m e foawand I . . figh ple

Even__ﬂ\%!: Oé did not QLfer. ooy .Gk baged  Jesti-
chh/\a otD{l@lel—s quill_ _thair (’/htno'_Lj _was__entiely

<J
\Qﬂe,w— _opinions 08 LUI}'V\,%A&S Wit 3p,zc;th3¢A_“__

Kﬂadl&iae Suth ..-._:|.'£5§me_0  Stonding on. bks. own,. withett Other
fows 0 Cormbocation Contek Gnd. _sheald. . fok. fise.. do dhe

levd of p/oop l:(&jmé ) £%¢nablz doubst -

(N) The i/\hl’ﬂﬁ\s Emopfmn chﬁ’ . ——
 fopellont Shakes Ahak Twndatin and onstently MGileating
+the finders of {ch{- with  Q ca%ja. of -false Narmatives.

does not make the falsehoods Trong megeigy W -facks-
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"j‘"*—é;;;;\%;&’ff% the. _Winess _._Tqmgm@ Leank, JE owes the

- \PJU_QQ,O-H S 7 -aﬁg that Appellont \'{"znc‘,&l to ueate the

el prollonks _wife that the _charges against

Dpopliont el by dismistad- T goviemoct  hensyed At

——_alpellant _Seadica Bppellants o By Seri ~Jovacomed_ theorjzed ok
N e@“h":ﬂ], pellonts .0 Seties. of._ceryments , Wl -

Tt e oa ‘ ejLDi}jm(&JrSH—J(M WS repared b ﬂwe”w},__
: ] - DRAALs _Ittioingy. 00 (Lladl g.:tw vd ﬂ’lm%na@;

—Appetlent—Frended—to -
Petlont—rended—to— Caivimee Rppeilents < N
. Arameatls %imm% . Phegry 6 4 Fopical . example_of the gw-
o ""Co{‘}'g’b*u{e&m{;@“ﬂtl a8 eidence 4 e
- Gpernmeat . plliag Dnfierences Ugea ia e ey AT
Lwifeip‘éipﬁorh idenco.s nferences  Withed  the .
-----ﬁﬁh@m_ﬂgt e ws_owore 5, S aement Winess=—.
— ptaotion_-from._ defendant - Of He b f! - he Some. ..
PR TV e e
; ~-_:—-|z}—@(-’9@d +—tGonicined . _explanations . of . prq)pe\ta:\B oredi et
“ prelonks-—point~ oo~ viaw - Rdditenal e Plo b -
be.. OPPG—CJ(HD@_JFO ax-hock fmd,;zn&\j;« ﬂﬂ\cjoy”nmm{ bed
Ao Sippert AnZic. ey — that pelle ; e ‘L{pﬁ@“ﬂﬁé' W
."hg’" from nL.e./s'{i.f@ln. = bat Hhe W o Soggnt to disthuade.
Aprbly, = bt Hhe goverment “navec -tooi. i
- Hadi4ionafl , while ' - |
Qgﬁeﬂqﬂ clanfied ~the Jovemmig?n;qﬁzﬁ | n:f?j:r Cess- ﬂ’qmincrhdw.
ﬁ:qrﬁ.'- Bepellat  made - clear +hat | qsv% f qr,clw. j‘hls
+'p(€pellq¢¥3 Wife Mot engage with 'Hi - ippe s pesition.
Lfectve  oSSishate oﬁoz/ﬁz/zoagg;'%z'a:waw“ sz\za:_\gfg ZQM Withedt -
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. N\'\ﬂt Hhe ﬁoxw‘nmml— SQ@\M +0 «ﬁqb.r;cc\ be the false
_ %&m@l&m b@’rw&u\_ Ap()e, llonts __wife _ hqv%__dlswﬁmd with __
‘HML Oxoxlﬂmmag\’r ) qné 5he ‘rﬁihﬂjmq gl A formal| court

D(ow.sz&@ suth o4 faad Mfw or_rial ﬂn{)ﬂ,“m’r st
c’ﬁmorm\\lj [oint oq‘r MZT that  the b Silugtions 9l

gl 2xchisive_anddictereat s Appslion of feciny . ppellnts
,___Mst advise. _not o gy with _the crovunme/r\ withedt
...... (xnsel 15 QKV\M_:"O._ ofLon g A(l&ll.m{:s \wﬁﬂ. Aduise r%cjcv .
her Mipada i \)N 4o racia_sileat, and do OerEaj
Fice H f;@ar& Hxa lfm{.{,;q@ﬁ af _the qwun«mnﬁ ]
e CUAQL ﬁaﬂ__\f\)\m i’% V\R Cadnt ) ¥ Indichmest
~Cleocly_ ﬁﬂ’r_&é ot Bppellant . S h’r “to dissuade Appelints

W\J«‘.Q. From __zﬁh@ at 4 ;Forma Gourt oty odina Dunfj

' \wt« dolibrabions , c%ﬂ Yo Hrial transeriphs rp_.r: loct, ~the Juy
Wr 4o dqfi{lj Fhis ()oml Jq)f) 95%3\.5_ Wkﬂxﬂwr lmm&ljmfho/\

m Yerviews  Condicted —Fof roen card —applicants auq\mg’ Qs g

-ﬁO’N\Q\ Codnt- D/ O(&Qéicﬁ_ es Q\_SQ/ 'h\é, J:l&ﬂe r-f_qeL O»l‘l’
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Teperred 4o the dend of  flppellent Ao Hssuade Apllontd S
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{oud- Ofm.__.-'_.___ R
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Uncleor . What  evidene  the _jury. thecl on.do. redach . s
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'Pr\& ovemmzn+ did not mer Jrha mq,u}m.A eidence, It
13 || that the  Findess of «qu* §peculated their Way
Jnto 'FF%«. verdick < Fordungtel }‘j houtaver, Spe.culation — rzasonll
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e OC_Unigosonable <= 1S laSufLiclonk o Sustaia g . vedich of
. g.uﬂzh. b%m_é - . agonabie. dovbt:

- T

(& ,mpropzr Joinder _al Qhfenses Under Rule 80— Fad. -

A. Caim. Pro_c o . e e i e e
S Most  US_Cirout Caurks Considec the applicabion.. Of. .
__.....*..RML&_._&Q)WE P\ ._inm;..._p_(_o“c..._:: Joinder Of Of-Lenses to

| *—ba—‘ﬁp;naqp@% 4Tt ~of T the dargee o T Commaia e T
of Pagudie o dhe deferdant Fhat Such Joindess  [ikely
_____ . However, the Sixth _Ciccuit _hes_ nok alten g ,.-.d&}w‘-ke.. |
. pasitien_0a_the | gplicabion _of  Rule B () In. muttple depedet

(%24

1S concoivable that Hh offensss  Of Wive foud (on-
Spiragy _ and Mm@_,_ Lqundering (p«\s,pimcdj Qre  of Jhe  Same ond
__Sislar_characker b0, thore _are  Seuecql recedants  atress
e Greid . courts. that qupor{'ihe_dgnﬂgfcof these ofpensss.
o However, Hhice ey 566@ ovideate QL pecedents
B T X i y T VX Pl CieGait ™ " Cour 8. for - T Joinder " th _Goveramet "
ottempted I e asteat CaSe. oo
... It 15 nok just inconceivable. 4. join. the affenses of
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the one haed — With the .agznse..,.._.czg___.._.mg_fdgéz W Con-
Spirgy oo the other . Suth. g Joindec . is generally ey
and absuad .ot best, At woest. Such q Jeinder Treatzs g
+rqvesp ot of the U5 Judicial $ystem. |
0N Jl"\z, Instant  case, the dichotomy. Of the. Coynts of
Wire fraud  (orspimey rondeeileony dcwadadka €oasia®® in ons.
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C{(oqp, and _the . Count. of.. Mc_\m Erqqd Lonspina \j da_dhe
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(ID Since. Appellont_had  alceady . Oponed Sovecal personal _aad .
o Siness Allounts] Prior o p(),dltv\l:s Marriage Appx,llom{s
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Sixth Circuit Cases/ Arguments That Show That The Government

Lacked Venue In.The Instant Case

Proper venue in a criminal case is an "essential part[] of a
free and good government.'" United States v. Petlechkov 922 F.3d
762, 766 (6th Cir. 2009) (quoting The Federal Farmer, in 2 The
Complete Anti-Federalist 230 (Herbert J. Storing ed. 1981)).

The constitution requires that criminal defendants be tried
in the place where they committed their alleged crimes. U.S.
Const. art.3, § 2, cl. 3; id. amend. VI.

Determining proper venue is a two-step process. If the
criminal statute has a specific venue provision, then courts must
accept that congressional choice (assuming it is otherwise
constitutionally permissible). If not, then courts determine the
proper venue based on '"the nature of the crime alleged and the

location of the act or acts constituting it." Travis v. United

States, 364 U.S. 631, 635, 81 S. Ct. 358, 5L.Ed.2d 340 (1961); See

also United States v. Rodriguez-Moreno, 526 U.S. 275, 279, 119 S.
Ct. 1239, 143L.Ed. 2d 388 (1999).

The Sixth Circuit has consistently applied 18 U.S.C. §

gggz(a) as the applicable criminal statute that provides the

specific statutory venue provision in Wire and Mail Fraud cases.
In United States v. Petlechkov, 922 F.3d 762,769 (6th Cir.

2019)--a Mail Fraud Case-- the Sixth Circuit applied 18 U.S.C. §

3237(a) as the criminal statute that provides the specific
statutory venue provision. The Sixth Circuit has also applied 18

U.S.C. § 3237(a) in Wire Fraud cases too.

18 U.S.C. 3237(a) provides in pertinent part that "Any

G :9bed  Tz0Z/cz/20 :palld  €G uawndod  62¢9-6T :9SeD



offense involving ... transportation in interstate or foreign
commerce ... is a continuing offense and except as otherwise
expressly provided by an enactment of congress, may be inquired of
and prosecuted in any district from, through, or into which such
commerce ... moves.'" United States v. Grenoble, 413 F.3d 569, 573
(6th Cir. 2005) (quoting 18 U.S.C. 3237(a)).

The Sixth Circuit has explained that '"[a] plain reading of

the text" shows»"that venue in a [Wire Fraud] case is limited to
districts where the [Transportation in interstate or foreign
commerce] is deposited [/terminated], received, or moves through."
Petlechkov 922 F.3d at 769; United States v. Wood 364 F.3d 704,
713 (6th Cir. 2004) (citing 18 U.S.C..3237(a)) (emphasis added).

"[W]ire fraud statutes do not punish fraudulent schemes--
only the illegal use of the mails or wire facilities 1in
furtherance of such schemes. As a result, federal courts should
focus only on the speeific geographical characteristics of the
charged mailing or wire transmission--meaning where did it
originate, terminate, or pass through' Jack E. Robinson, The Fed.

Mail & Wire Fraud. Statutes:. Correct .Standards for Determining

Jurisdiction & Venue, 44 Williamette L. Rev. 479, 532 (2008).

The government must prove proper venue for each count by a
preponderance of the evidence. United States v. Beddow, 957 F.2d
1330, 1335 (6th Cir. 1992).

Defendant acknowledges that the government does not need to
present direct evidence of venue. Instead, the government can
prove venue based on a reasonable inference from circumstantial

evidence. United States v. Charlton, 372 F.2d 663, 664-65 (6th
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Cir. 1967); 2 Charles A. Wright & Arthur, Federal Practice and
Procedure: Criminal§ 307.

In the present case, the Wire Fraud Count includes two
separate Business Email Compromises (BEC's); one occuring on July
25, 2016 in the Western District of Tennessee, and the other
occuring three months after in Washington state in October 2016.

Regarding the latter fraud that took place in Washington
state, a real estate company was defrauded via a BEC. The proceeds
of this fraud was transferred to a '"mule" in California. This mule
then inadvertently depbéited part of the proceeds=--$9,000~-~0f the
fraud into a bank account domiciied in Atlanta, Georgia. Defendant
must point out the absolute fact that the said account domiciled
in Atlanta Georgia neither belonged to Defendant, nor was the
account controlled by Defendant. Defendant must also point out the
absolute fact that the only thing that remotely connects Defendant
to the said account is that the bank account was opened using
Defendant's residential address by an individual other than
Defendant.

Of the highest significance, Defendant must point out the
absolute fact that the government failed to present any scintilla
of evidence showing that the Washingtonv BEC and all the
transactions associated with the BEC originated, terminated, or
moved through the Western District of Tennessee.

Regarding the July BEC that' took place in the Western
District of Tennessee, the government failed té provide any form
of evidence whatsoever that proximately or remotely connected

Defendant to the said Memphis BEC.
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To buttress this key point; at sentencing, the government
failed to prove--by a preponderance of the evidence--that
Defendant was in any way, shape, or form linked to the BEC that
took place in the Western District of Tennessee. The $155,000 or
so loss amount tied to the Memphis: BEC was not included in
calculating the loss amount ascribed to Defendant in form of
Relevant Conduct.

As stated, in order to prove venue, the government needed to
show that the transportation in interstate or foreign commerce--
connected to Defendant--originated, moved through, or terminated
in the Western District of Tennessee. To do that, the government
must present enough evidence to allow a rational juror to find
venue by a preponderance of the evidence. Petlechkov, 922 .F.3d at

770; United States v. Wood 364 F.3d 704, 713-14; United States v.

Greene, 995 F.2d 793, 801-02 (8th Cir. 1993).

In the present case, there is simply no evidence, direct or
circumstantial, that the BEC (wire fraud) involving the
transportation in interstate or foreign commerce--that was
immaterially, remotely, inconsequentially, indirectly, and one for
which there was an insufficient legal basis for establishing a
nexus to Defendant--originated, terminated, or moved through the

Western District of Tennessee. Cf. Johnson v. Coyle, 200 F.3d 987,

994-95 (6th Cir. 2000) (holding that no rational juror could have

found the defendant guilty of kidnapping when the government did

not present any evidence of kidnapping as defined by state law).
Accordingly, no rational juror could have found that the

government proved venue for the underlying offenses in the present
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case. Hence, the Court must reverse Defendant's convictions.

Concrete Legal Arguments Regarding Why Venue.Was Improper For The

Marriage Fraud Count In The Western District of Tennessee and

Legal Arguments Showing That Marriage Fraud Is Not A Continuing

Offense

Marriage Fraud is an offense that is rarely prosecuted in the
United States mainly because the United States Customs and
Immigration Services (USCIS) provides an alternative punitive
penalty via the denial of the application for the immigration
benefits that was sought through the said marriage fraud. As such,
instances where the Sixth Circuit adjudicated Marriage Fraud cases
are extremely rare. More rare or even non-existent are Sixth
Circuit cases adjudicating whether Marriage Fraud is a continuing
offense.

However, the Fifth and Eleventh Circuit Courts of Appeals
have recently ruled that Marriage Fraud is not a continuing
offense.

The questions before this Court in the present case is
whether venue was proper for the Marriage fraud count in the
Western Disrtrict of Tennessee. The other question is whether or
not Marriage fraud is a continuing offense.

Regarding the first question, the argumenfs put forward
regarding the impropriety of venue for the underlying Wire Fraud
count applies, in that the marriage was '"entered into" in a
location other than the Western District of Tennessee. Based on

this fact alone,- it is abundantly, unequivocally, and
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unambiguously clear that venue was improper for the Marriage Fraud
count in the Western District of Tennessee.

Regarding the second question as to whether or not Marriage
fraud is a continuing offense; in United States v. Ongaga, 820
F.3d 152, 159-161 (5th Cir. 2016) the Fifth Circuit laid to rest
any contentions regarding this pertinent qdestion.

In Ongaga, the Fifth Circuit asserted that only when "the
explicit language of the substantive criminal statute compels such
a conclusion'" or "the nature of the crime involved is such that
Congress must assuredly have intended that it be treated as a
continuing one" will [the Court] construe an offense as
continuing.

[The Court] thus should begin with the language of the

statute. The Marriage Fraud statute reads:

Any individual who knowingly enters into a marriage for the
purpose of evading any provision of the immigration laws shall be
imprisoned for not more that 5 years, or fined not more than
$250,000 or both. The elements of Marriége Fraud require only that
the defendant (1) knowingly enter into a marriage (2) for the
purpose of evading any provision of the immigration laws. Nothing
in the statute's plain language, for instance, indicates that a
person need actually apply for‘immigration benefits to violate the
statute. Actions occuring after the marriage do not constitute
elements of the offénse under § 1325(c). Instead, all the elements
of Marriage Fraud are satisfied when the defendant enters into the

marriage. In sum, the plain language of the statute does not
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first act, but instead continues to be perperuated over time."

United States v. De La Mata, 266 F.3d 1275, 1288 (lith Cir. 2001).

Offenses Should not be considered continuing unless the
explicit language of the ... statute compels such a conclusion, or
the nature of the crime involved is such that Congress must
assuredly have intended that it be treated as a continuing
[offense]." id. at 1289 (alterations in original) (internal
quotation marks omitted). Here, Congress's use of the phrase
"enters into" in the explicit language of the statute--an act that
can only occur on the singular date that a marriage takes place--
upends the district courts conclusion that Marriage Fraud is a
continuing offense. Rojas, 718 F.3d at 1320. |

To conclude, since Marriage Fraud is not a continuing
offense, and since it has not been established that Defendant was-
-in any way, shape, or form--connected to the Western District of

Tennessee; no offense could have continued in the Western District

of Tennessee.
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
100 EAST FIFTH STREET, ROOM 540
Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE Tel. (513) 564-7000
Clerk CINCINNATI, OHIO 45202-3988 www.cab.uscourts.gov

Filed: January 12, 2021

Olufolajimi Abegunde

Reeves III Correctional Institution
P.O. Box 2038

Pecos, TX 79772

Re: Case No. 19-6229, US4 v. Olufolajimi Abegunde
Originating Case No. : 2:17-cr-20238-7

Dear Mr. Abegunde,

The document which we received from you on January 8, 2021 is being returned to you
unfiled because as an individual represented by counsel, you have no right to make pro se filings.
All future filings should be made through your counsel.

Sincerely yours,

s/Ryan E. Orme
Case Manager
Direct Dial No. 513-564-7079

cc: Mr. Timothy Charles Flowers
Ms. Debra Lynn Ireland
Mr. John Keith Perry Jr.
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D. Ray James Correctional Facility
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Folkston, GA 31537
FEB 22 201

DEBGRA S. HUNT, Slerk

Critically Vital 1Issues For Counsels Consideration In The

Appellate Process
Prepared For:

Mr. John Keith Perry
Attorney At Law
Perry Griffin PC.
5699 Getwell Road
Building G5
Southhaven, MS 38672

March, 2020
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June 19, 2020

Olufolajimi Abegunde (MBA) #71343-019
D. Ray James Correctional Facility
P.0. Box 2000 _

Folkston, GA 31537

Ms. Leighanne E. Lockett RF‘CEXK"!LD
Attorney At Law R

Perry Griffin PC. ~ 99 2021
5699 Getwell Road FEB 22
Building G5

Southaven, MS 38672 DEBORAH SHUNT, Clerk

Dear Ms. Lockett,

RE: Humble Request for Your Help As An Ally, and As An Effective

Bridge Between.Me.and Mr. Perry

Hope this letter finds you well.

It was indeed a great pleasure speaking with you ma'am in the
course of the‘last couple of days. I must say that it was ‘indeed
relieving to eventually speak with an Attorney from Perry Griffin
PC. after multiple unsuccessful attempts over a period spanning
eight months.

I am wusing this medium to make it absolutely and
unambigiously clear that I have the utmost amounts of respeét for
you, and Mr. Perryiin particular; and for your entire law firm in
general. Additionally, I also want to point out the fact that the
circumstances surrounding our phone calls were under the most
‘inconvenient; and uncomfortable conditions. I thus have a feel
that you might have come out of the discussions with the
impression that I was unnecessarily, and passionately
argumentative. I will K like to wholly assure you that--that was

neither the dase, nor was it my intent.
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I strongly believe that we are on the same team, and -that we
share common goals and objectives regarding the present Appellate
case.‘

That said, I must also point out some burning issues that I
have been observing in the'course of the relationship between me
on the one hand, and Mr. Perry, and Perry Griffing PC. on the
other.

It appears ‘as though all my attempts at communicating the
facts of the.case have failed. For example, as soon as Mr. Perry

began representing me, I sent him a letter titled "Re: Superseding

Indictment". In this letter, I debunked all the falsehoods

contained on the superseding indictment. I also made it clear that
the government's goal was to confound and complicate a very simple
case; thereby mesmerizing all the parties concerned in the case.

At trial, I provided Mr. Perry and Ms. Shae (an Attorney
that served as Mr. Perry's co-counsel at trial) a document that
contained key counter arguments in response'to anticipated dirty
»fricks by - the government. Unfortunately however, it appears that
the contents of: this particular document were disregarded. I state
this because when the government eventually deployed these dirty
tricks at trial, we were caught flat footed;

Prior ‘to sentencing, I closely examined the vgoVQanent'é
responée to our Rule 291Motion for Judgment of Acquittal. This .
government filing--just like the contents of Timothy -Flowers's
trial summation--contained an immeasurable number of. false
misrepresentations of material facts that were intended to further

hypnotize the intended targets through acts of perfidious guile,
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artful sophistry, and subterfuge.

My exploration of the government filing thus led me to the
key epiphany that the government--through its response to the
Rule-29 Motioﬁ for Judgment of Acquittal--had inadvertently
revealed key>insights into its appellate strategy. The government
éffectively provided us answers to a test months before the test
itself. |

This realization thus led to me developing a comprehensive
document that addressed the government's multiple falsehoods by
presenting undisputed facts. I also exposed the government's clear
malfeasance in that the government violated my Attorney-Client
privileged communications by listeningéon my Aftornéy-Client
calls. I must point out the fact that I communicated all these
issues and concerns to Mr. Perry. I even wrote the Judge regarding
this prodigious violation of my constitutional rights by the
government.

In all these communications with Mr. Perry, I emphasized, and
constantly réinforced the key fact that venue was not proper for
the substantive counts in the Western District of Tenhessee.
Unfortunately however, it appears as though all the concerns I
raised were disregarded.

Ms. Lockett, prior to establishing coﬁtact with you ma'am, I
had been hurting because the issues and concerns I have been
raising abinipio,‘and for nearly two years are not mere phantom
claims; they are based on widely available FACTS. Further
exacerbating the hurt is that the value of facts have been

significantly diminshed in this case. There seems to be a high
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level of reverence for and deference to government opinions;
thereby elevating government opinions and false statements; and
placing the illuminating power of facts in a subordinate position.

With all due respect ma'am, there seems to be an'expectation
that the prosecutors and case agents are saints'-incapable of
misconduct. As ‘this case has clearly revealed, nothiﬁg could be
further from the truth. In this case, the government has engaged
in highly despidable acts that range from identity theft, criminal
impersonation to violating constitutional rights by listening-on
Attorney-Clieht privileged phone calls.

I thus:plead that we rid ourselves of all formsvof cognitive
dissonance. We must not give too much credence to opinions--not my
opinibns, not the governments opinion, not Mr. Perry's opinion--
but place the highest premium on widely available facts of the
case.

We cannot afford to elevate government misleading statements
or opinions to the same level, or even place opinions above facts.
A typical example that reflects the subordination of facts and the
elevation of opinion is the issue of venue.

Ma'am please'pardon my seeming venting. It is just that I
have a vested interest in leaving the God forsaken conditions that
I am currently - in. I am also frustrated that material and
exculpatory_-faéts that' I have constantly raised are being
disregared ofleven ignored.

After all 'is Said, upon establishing contact with you ma'am,
for the first time in a really long time, I see rays of hope. I

feel that you have provided me a listening ear.
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I am thus using this medium to plead for an elevation from a
listening ear to a strong aliy--the role of an effective bridge
between me énd Mr. Perry. The impact of such an alliance will be
immeasurably priceless, and would definitely lead to the reversal
of my convictions--my ultimate goal.

Through thié process ma'am, I commit to observe and be in
full compliance with all reasonable ground rules you set.

Ma'am upon receiving Mr. Perry's Appellate brief, I prepared
a hand wri;ten-doéumént that I had forwarded to Ms. Lannom. I will
have my family. email you the same document. The document contéins
clarificatioﬁs' regarding the facts of the case, corrections to
inexact assertions on the brief, as well as additional objections
that were not raised on the brief;

In addition to the hand written §ocument ma'am, please see
attached Sixth Circuit, Supreme Court; as well as other Circuit
Court cases that provide bolstering arguments that comprehensively
demonstrate - the key fact that the government lacked venue
regarding the substantive counts in the instant case. Also see
attached cases that confirm that Marriage Fraud is not a
continuing offense; hence, the government could not have legally
charged me with Marriage Fraud in the Western District of
Tennessee.

I will be‘trémendously grateful to receive the governments
response to Mr. Perry's appellate brief. I will be happy if you
can have it méilai to me as soon as possible. I ‘will also be
apprec1at1ve 1f you can request--on my behalf--that Mr. Perry seek

an exten51on of the 22- -day time frame for a response by the
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defense to the governments brief. Lastly on this point, I will be
grateful if-you request--on my behalf that Mr. Perry lef'me view
the final brief before filing it to the Sixth Circui#.

To conclude ma'am, I will be tremendously grateful for an
opportunity to touch base with you by verbally confering, and
exchanging views regarding the subjects of this, andlother:recent
correspondence.

As such, I plead that you call the Case Manager at the D. Ray
James CorreCtionai Facility'td speak with me. You Ma'am can make

the call via the details below:
Case Manager Clark
912-496-6242

9:00am - 4:00pm Eastern Time.

Thanks for your kind consideration. I look forward to hearing

from you.

Yours sincerely,

Olufolajimi Abegunde (MBA)
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June 22, 2020

Olufolajimi Abegunde (MBA) #71343-019
D. Ray James Correctional Facility
P.0. Box 2000

Folkston, GA 31537

Ms. Leighanne E. Lockett
Attorney At Law

Perry Griffin PC.

5699 Getwell Road
Building G5

Southaven MS 38672

Dear Ms. Lockett,

Laying Special _Emphasis. On The Context. Of .The. Entire. Case;

Thereby Implicitely Exposing The Weakness. Of. The. Government's

Case. As Well. As. The. Government's Many. Acts Of. Misconduct. In A

Subtle Manner

Upon sending you the letter dated June 19, 2020; where I
humbly requested your help as an ally; i realized that I left out
a vftally important issue.

This issue has to do with the context of the entire case. I
strongly believe that if the case is presented in the right
context to the Sixth Circuit, we will be in a position to reshape
and regain control of the narrative in the Appellate process.

Unfortunately, from the inception of this case till date, we
have been operating based on the government's many false,
confounding, confusing, and highly obfuscating narrative. These
government acts have thus led us into several rabbit holes, as
well as quagmire like situations that seem to have us trapped,

and unable to get out of.
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Again,van example of a rabbit hole caused bynthe government
confounding the case, is the issue of venue. Other minor examples

of quagmire like situations that sink us into rabbit holes are
the issues of the closure of my bank accounts; the issue of
whether or not my business's Anti Money Laundering (AML) policy
requires me to know the sources of the funds that the business
deéls in; the government bringing the Marriage Fraud count in the
Western District of Tennesse etc.

So, the question is: what is the context of the case???

-1 was interviewed by agents of the FBI in March 2017. The
notes of fhe FBI interview clearly revealéd the facts that in a
convivial discussion with the FBI agents, I disputed that an
individual is not legally obliged to know the exact sources of
the funds the indiVidual deals in. I also vehemently condemned
all forms of fraud. Lastly regarding this point, I wholly
cooperated with the FBI investigation by providing the FBI agents
O0jo's contact information. I also ensured that Ojo contacted the
FBI less than one hour after the agents departed from my home.

-As the FBI agents notes also show. When Ojo called the
agents, Ojo confirmed that he had told a certain Leke Adenuga to
deposit funds into Ojo's account. This point clearly exonerates
me. Unfortanately, the agents notes were never raised at trial.

The interview with the FBI agents served as the basis of my
indictment on August 24, 2017. The government never provided any
evidence to show that I was involved in any conspiracy. That is,
nothing in the discoveryAshowed any activity on my part before

August 24, 2017 that reflected criminal activity.
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-Without any form of evidence, I was indicted on three

counts:
Wire Fraud Conspiracy
Money Laundering Conspiracy, and
Aggravated Identity Theft

- While at the airport on February 7, 2018 to change a
flight, I was arrested under the false pretéxt that I had
intended to flee the United States.

Ten days later I was haled to the Western District of
Tennessee where I have absolutely no business in. The initial
indictment clearly reveals the fact that there is no connection
between the $9,000 that was obtained after a real estate firm was
defrauded in the Washington state, on the one hand; and the
Western Disﬁrict of Tennessee, on the other hand. In otﬁer words,
the funds did not origiﬁate from, terminate, or move through the
Western District of Tennesse.

-Upon realizing this fact, I drafted a Motion to Dismiss the
caée, and sent it to my attorney on record at the time--William
Massey-- who agreed to file it. Sadly, Mr. Massey developed cold
feet after he had been paid, and began urging me to reach an
agreement with the éovernment. I must point out the fact that it
was this draft Motion to Dismiss that served as the basis of my
indictment on Witness Tampering. This seems to me the most
obfuscating, misleading, and wicked act of subterfuge by the
- government.

-At the bond hearing on June 25, 2018; after a woeful -

performance by Mr. Massey, I was denied bond. On cross

7
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examination, David Palmer, the FBI case agent testified that the
$9,000 that I had directed to be‘refuﬂded back to Alonso--the co-
defendaﬁt who had inadvertently deposited the funds into Ojo's
account--was not refunded, but spent. This is highly significant
because this point shows that the government built its case on a
faulty foundation. The fact that the funds were returned and not
spent reflects the key fact that there was no intention to
defraud any individual of their possession. Also, at the bond
hearing, prior to setting a .trial date, the Judge asked the
prosecutor Debra Irelaﬁd if the case was set to go to trial, and
as to whether or not the government would be returning a
superseding indictment. To this, Ireland responded by stating
that the government would not be. returning 'a suberseding
indictment. Ireland also stated that I mightb'be facing other
charges elsewhere.

~Around two months aftef, the government returned a
superseding indictment Qhere--all of a sudden--they dropped the
Aggravated Identity Tﬁeft Charge, and added a Marriage Fraud
Conspiracy Count, as well as a Witness Tampering count.

Upon receiving the Superseding indictment, I drafted a
document titled "Re: Superseding Indictment" where I made it
clear that the superseding indiétment reflécted the weakness' of
the government's case. I provided facts on how to counter the
false naarratives on the superseding indictment.

-At trial, several government acts of malfeasance were
revealed. It was revealed that the government had hired a fellow.

detainee at the West Tennessee Detention Facility to spy on me.

J
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It was also revealed that Agent Palmer had stolen my identity,
and criminally impersonated me.

-A key exculpatory point that was missed by the defense at
trial was the fact that the government provided Instant Message
_communications and pictures of receipts of all the transactions
my business was involved in. However, the government utterly
failed to provide any receipt pictures, or communications between
me and Ojo on tHe one hand; or between me and anyone else
regarding any $9,000 transaction around the time Alonso deposited
the funds. This provides exculpatory circumstantial evidence
regarding why I could not have had any connection to the $9,000
transaction. However, this point has never been raised. This key
point clearly debunks any argument that I was aware of the $9,000
transaction. Furthermore, regarding this point, the evidence
presented at trial never showed that any transaction that could
be traced to me--through pictures of receipts or Instant Message
Communications--was in any way, shape, or form associated with
fraud. I was simpl& a licensed business man involed in trading
curréncies. I also took reasonable steps to know my customers.

-Regarding quagmires, I must state that the only requirement
(as the FINCEN representative testified at trial) or obligation
was that I take reasonable steps to know my customers (KYC).
There was no onbligation for me to know the sources of funds I
dealt in.

-At séntencing‘the judge stated that my AML policy stated
that I must know the sources of funds that I dealt in. This is

absolutely false, it is another quagmire that is not supported by
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the record.

-Prosecutorial Misconduct: During trial summation the

government made several improper statements that were flagrantly
false. These statements misled the jury, and significantly
prejudiced me. As the pattern showed through out the case,
Timothy Flowers delibrately made these statements before the
jury. I must point out the highly significant fact that the
. Statements were presented to the jury in Power Point style. This
point is profoundly relevant because Flower's tbok his time to
prepare the Power Point slides that were presented to the jury.
Flowers's statements were not sponteneous, they were
premeditated, and calculated to intentionally mislead the jury.
Finally, regarding this point, it is my view that the government
engaged in these wicked acts because of the  lack of evidence
linking me to crimes in the Western District of Tennesse; and
because of the overall weakness of the governments case.

Timothy Flowers's several acts of prosecutorial misconduct
can be easily substantiated by viewing the record or even
requesting the powérpoint slides. A typical and grave example of
Flowers's prosecutorial misconduct was when Flower's told the
jury that the $9,000 was not reversed because of any actions
taken by me. Rather, Flowers stated, the funds were unilaterally
reversed by the bank without any input from me. This is highly
significant because the fact that I engineered the reversal of
the funds clearly reflects the fact that I had no intention of
dispossessing anyone of their belongings-~a key element of the

charged crime.

v/ :9bed  T20Z/cz/20 :palld  €G uawndod  62¢9-6T :9SeD



Yet, this key point, as well as other key points were not
raised at trial. '

To conclude ma'am, it is my view that in other to gain an
advantagq in the appellate process, me muét totally control the
narrative by presenting the facts contained on the .record, as
well as the facts stated on. this letter, to the Sixth Circuit. It
is easier for a panel of three Circuit Judges to see through the
facade created by the government if we present the facts. I know
for a fact that even though I'm yet td see the .governments
response to our appléilate brief; the brief contains many
obfuscations and misleading statements.

Thanks for your kind consideration. I look forward to

hearing from you.

Yours sincerely,

Olufolajimi Abegunde (MBA)

/
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October 19, 2020

Olufolajimi Abegunde (MBA) #71343-019
D. Ray James Correctional Facility
P.0. Box 2000

Folkston, GA 31537

The Honorable Judge Lipman
United States District Court
Western District of Tennessee
167 North Main Street
Memphis, TN 38103

Cc: Mr. John Keith Perry
Attorney At Law

Perry Griffin PC.

5699 Getwell Rd. Building G-5
Southaven, MS 38672

Dear Judge Lipman,

PETITION AND SUPPLICATION FOR "JUDICIAL NOTICE PURSUANT TO RULE
c D. . EVID. R D OR ‘
- L] - - - a

U- e daFe ™™ 3 a

A senteﬁce will be found to be procedurally unreasonable
when the district court failed to accurately calculate the
sentencing recommendation of the U.S.S.G. United States v.
Anderson 566 F.3d 319, 324 (6th Cir. 2008) See also United States
v. Hazelwood, 398 F.3d 792, 800-01 (6th Cir. 2005); accord Gall
v. United States, 128 S. Ct. 586, 596, 169 L. Ed. 2d 445 (2007)

[The Court] conduct[s] de novo review of a district court's
legal conclusions regarding the guidelines. United States v.
Kaminski, 501 F.3d 655 (6th Cir. 2007).

The district court's factual findings are reviewed for.clear
error. id.

"If a defendant fails to raise an objection before the
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district court... review is for plain error:" United States v.
Corp 668 F.3d 379, 386; see also Fed. R. Crim. P. 52(b).

Generally a remand is waranted when the district court
committed an error in computing the Guidelines' recommended
sentencing range. Hazelwood, 398 F.3d at 801.

U.S.S.G. §1B1.2 Applicable Guidelines
(a) Determine the offense guideline section applicable to the
offense of conviction (i.e., the offense conduct charged in the
count 6f the indictment or information of which defendant was
convicted).
§1B1.2 v

Refer to the statutory indek (Appendix A) [of the U.S.S5.G.]
to determine the Chapter Two offense guideline referenced in the

Stautory Index for the offense of conviction. See U.S.S.G §1B1.2.

The Charged Offenses

The Underlying Charged Offénsé--ConSPiracy to Commit Wire Fraud:
Appendix A of the U.S5.5.G. matches 18 U.S.C §1343 with
U.S.S.G. §2B1.1 which in turn places the base offense level at 7.
The defrauding of Whattcom Land Title Company yielded a
total loss of $60,000. U.S.S.G. §2B1;1(b)(1)(D) requires an
increase of 6 offense levels' for a loss more than $40,000.
Hence, total offense level for the conspiracy to commit wire
fraud = 7(Base Offense Level) + 6 (Offense Level Increase for
Loss More Than $40,000.
=Total Offense Level of 13.
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The. Consequentially Improper Computations for the Money

Laundering Conspiracy Count

Appendix A matches §18 U.S.C. 1956(h) with U.S.S.G §2S1.1.

Application of U.S.S.G. §2S1.1(a)(1) requires that [the
defendant] be responsible for the underlying offense either
because he committed it, or it is relevant conduct. Anderson 526

F.3d at 324.

In the instant case Defendant was convicted of the
underlying offense of conspiracy to commit wire fraud.

As stated the total offense level for the underlying offense
of wire fraud conspiracy is 13. .

U.S.S.G. §251.1(b)(2)(B)--Specific Offense Characteristics=-=-
directs that if the defendant was convicted under §1956 increase
by 2 .

Since Defendant was convicted of Obstruction of Justice, the
U.S.S.G. requires an additional 2 offense level increase.

Hence the total offense level for the Money Laundering
Conspiracy conviction
=13+2+2
=17

A total Offense Level of 17 for a defendant with Criminal
History Category 1 equates to a guideline range of 24 to 30

months.

Defendant Was Sentenced On A Totally Improper and Contrived

Guideline

Analysis
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In preparing the Pre-Sentencing Report (PSR), the probation
officer improperly applied U.S.S.G §2S1.1(a)(2)--the guideline
adopted by Ehe court in sentencing Defendant.

U.S.S.G. §2S1.1(a)(2) is used to calculate the sentence if
the defendant either is not responsible for the underlying
offense or if the proper offense level for the underlying offense
cannot be calculated. See U.S.S.G. §2s1.1(a)(2).

In the instant case, Defendant was actually convicted of an
underlying offense, and as  calculated above, the offense level
for the underlying offense was easily determihed. Hénce U.S.S.G.

§281.1(a)(2) is not applicable to Defendant.

Sixth Circuit Precedent Regarding Disputes.In The Application of
§251.1(a)(1) and §2S1.1(a)(2)

In cases where there are disputes--in the application of
U.5.5.6.§251.1(a)(1) and §251.1(a)(2)--in terms of the applicable
sentencing guideline; the Sixth Circuit has consistently ruled
that as long as there is an underlying offense, the appropriate
and applicable guideline is U.S.S.G. §2S1.1(a)(1).

Defendant has searched through cases in the Sixth Circuit,
and there 1is absolutely no case where an underlying offense
existed, and the Sixth Circuit agreed that the application of
U.S.S.G. §251.1(a)(2) was proper.

In United States v. Anderson, 526 F.3d 319 (6th Cir 2008)
the Sixth Circuit ruled that U.S.S.G. §2S1.1(a)(1) was the
applicable guideline and was proper since the defendant was

involved and was responsible for participating in the underlying
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drug conspiracy. Anderson, 526:F.3d at 324

In United States v. Long 457 Fed. Appx. 534 (6th Cir. 2012)
the Sixth Circuit ruled that the district court should have
applied §2S1.1(a)(2) because defendant Long could not have
committed the underlying offense. Long, 457 Fed. Appx. at 547.

The court therefore vacated Long's sentence and remanded for
resentencing with the instruction that the district court apply
U.S.S.G. §251.1(a)(2).

Of the highest significance, in United States v. Harmon 409
F.3d 701 (6th Cir. 2004) where--just like the instant case--the
underlying offense was wire farud, the Sixth Circuit ruled that
since the conditions of §2S1.1(a)(1) that "(A) the defendant
committed the underlying offense..." and "(B) the offense level
for the underlying offense be determined..." the method set forth
in §251.1(a)(2) was not applicable to defendant Harmon, and the
Probation Officer that prepared the Pre-Sentencing Report erred

in applying §2S1.1(a)(2). Harmon 409 F.3d at 706-07.

The Invited Error Doctrine

The only exception to the proper application of §2S1.1(a)(1)
is the case of Invited Error. In the context of the instant case,
the Invited Error doctrine applies when the defendant actually
advocates for the application of U.S.S.G. §251.1(a)(2).

[The Sixth Circuit] has applied the Invited Error doctrine
in the context of sentencing. United States v. Thompson 509 Fed.
Appx. 449, 452 (6th Cir. 2012).

In United States v. Hanna 661 F.3d 271 (6th Cir. 2011) the
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defendant argued on appeal that the district court improperly
calculated his base offense level under U.S.S.G. §2S1.1(a)(2)
when, as [the Sixth Circuit] determined, it should have sentenced
him under U.S.S.G. §2S1.1(a)(1). Hanna, 661 F.3d at 291-93.

There, in denying the defendant relief, [The Court] noted
that "the district court's decision ... to sentence Hanna under
§251.1(a)(2) was directly in response to Hanna's urging that it
take that very course... The Court ruled that [T]he doctrine of
'invited error' therefore precludes reliance on this error as
grounds for reversal." Hanna 661 F.3d at 293.

Defendant must categorically state that the devastatingly
damaging and catastrophic error at sentencing was not--in any

way, shape or form--invited by Defendant.

Conclusion

The Plain Error standard requires that the defendant show
(1) Error (2) That it is clear or obvious (3) That it affects the
defendant's substantial rights; (4) If the elements are
satisfied, [the Sixth Circuit] may exercise 1its discretion to
remedy the error if it seriously affects the fairness, integrity,
or public reputation of judicial proceedings. Puckett v. United
States 566 U.S. 129, 135, 129 S. Ct. 1423, 173 L.Ed. 2d 266
(2009).

" "in most cases means

The phrase "affects substantial rights
that the error must have been prejudicial: it must have affected
the outcome of the district court proceedings.'" United States v.

Ataya 884 F.3d 318, 328 (6th Cir. 2018) (internal ellipses
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omitted) (quoting United States v. Olano 507 U.S. 725, 734, 113
S.Ct. 1770, 123 L. Ed. 2d 508 (1993)).

But for the error in applying U.S.S.G. §251.1(a)(2),
defendant would have probably been sentenced to a term of
imprisonment of around 24-30 months as computed above.
Unfortunately however, in applying U.S.S.G. §2S51.1(a)(2)
defendant was sentehced to a term of imprisonment of 78 months.

Defendant has been significantly prejudiced by this
sentencing error because as of October 19, 2020; defendant has
already been incarcerated for more than 38 months.

Hence, based on the facts and extant case law contained
herein, Defendant thought it wise to notify the Court about this
consequentially significant and highly prejudicial error.

Thanks for your kind consideration.

Yours sincerely,

Olufolajimi Abegunde (MBA)
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